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IN THE COURT OF THE MEMBER, MOTOR ACCIDENT CLAIMS TRIBUNAL 

SONITPUR AT TEZPUR 

 

Present : Smti. M. Nandi., 
   Member, 
   Motor Accident Claims Tribunal, 
   Sonitpur, Tezpur. 
 

MAC Case No. 05 of 2017(I) 

  

      1.  Sri Bodhan Hazarika 

 Son of Late Tankeswar Hazarika 

R/O Vill. No.1 Borpathar, 

P.O. Naharbari 

P.S.-Jamuguri 

 Dist – Sonitpur, Assam…………………. Claimant. 

 

-Versus- 

     1. Sri Rahul Shah 
 S/O Late Sitaram Shah, 

Village- Mahmarapar 
P.S. –Jamuguri, 
Dist - Sonitpur, Assam 

[(Owner of the vehicle AS-12AC/0341 (Maximo)]  

 

     2.  Sri Abani Hazarika, 
 S/O Sri Tilak Hazarika, 

Village- Matiragaon 
P.O.& P.S. Sootea. 

 Dist - Sonitpur, Assam 

[(Driver of the vehicle  no. AS-12AC/0341 (Maximo)] 

     3. The Oriental  Insurance  Co. Ltd. 
 Tezpur Branch, 
 Dist. Sonitpur, Assam 
 [(Insurer of the vehicle no. AS-12AC/0341 (Maximo)]….Opposite parties. 
 
      

ADVOCATES APPEARED 

For the claimant   :-Sri A. Bhuyan, Advocate. 

 For the O.P. No.1&2   :-Smti. D. Sinha, Advocate. 

For the O.P. No. 3   :-Sri A. K. Paul, Advocate. 
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Date of Argument   :- 24-05-2018 

Date of Judgment   :- 28-05-2018 

          

                             J U D G M E N T 

This is an application u/s 166 of MV Act 1988, filed by the claimant Sri 

Bodhan Hazarika claiming compensation on account of injuries sustained by him 

in a motor vehicle accident. 

1. The brief fact of the case is that on 08-02-2016 the claimant was 

proceeding towards his house at Borpathar from Toubhanga market by riding his 

motor cycle bearing No. AS-12G/0329 by following extreme left side of the road 

in a normal speed. When he reached near Dhalaibil at about 12-15 P.M. one 

Maximo vehicle bearing No. AS-12AC/0341 coming from opposite direction in a 

rash and negligent manner hit the motor cycle of the claimant head on in the 

highway. As a result, the claimant sustained grievous injuries on his person 

including fracture of his hip and left leg and head injury. Immediately after the 

accident the claimant was taken to Dhalaibil Hospital where initial treatment was 

provided to him. Thereafter on the same day the claimant was  shifted to Tezpur 

for better treatment and admitted to EMM Hospital, Tezpur but as the condition 

of the claimant became critical he was referred to Guwahati on the next day 

where he was admitted to Dispur Hospital, Guwahati and treated there as indoor 

patient. Operation was done including bone grafting of iliac crest. 

2. After the accident, one case was registered vide Jamuguri P. S. case No. 

25/2016 u/s-279/338 IPC. At the time of accident, the offending maximo vehicle 

was insured with Oriental Insurance Co. Ltd. vide policy 

No.321202/31/2016/3593 valid upto 29-10-2016. 

3. Against the claim petition, O.P. No. 1 and 2 i.e. owner/ driver of the 

offending Maximo bearing No. AS-12AC/0341 have submitted written statement 

wherein it is stated that the O.P. No. 2 was driving the vehicle with due care and 

caution by following all the traffic rules and regulations. It is the claimant who 

without giving any signal suddenly crossed the Highway ignoring the presence of 

the vehicle of the O.P.  in the highway. The O.P. had no role to play in the 

alleged accident in which the claimant sustained injuries as alleged. However, the 
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alleged vehicle was duly insured with Oriental Insurance Co. Ltd. at the relevant 

time of accident. Hence, if any liability arises that will be borne by the insurer of 

the vehicle and prayed to exonerate O.P. No. 1 and 2 from their liability of paying 

any compensation.   

4. O.P. No. 3 i.e. insurer of the offending Maximo has submitted written 

statement wherein it is stated  that the alleged accident took place due to head 

on collision  of the vehicle bearing No. AS-12AC/0341(maximo) and the motor 

cycle bearing No. AS-12G/0329 which the claimant himself was driving. The 

claimant did not possess any valid D/L to drive motor cycle nor the motor cycle 

had been insured at the time of alleged accident. So, it cannot be denied that the 

claimant has no any contribution in the alleged accident and prayed to dismiss 

the claim petition.  

5. On the pleadings aforesaid, the following issues were framed – 

I. Whether the accident took place on 08-02-2016 due to rash and 

negligent driving by the driver of the vehicles bearing No.AS-

12AC/0341(Maximo) and AS-12G/0329 (Hero Honda M/cycle)? 

II.  Whether the claimant has sustained injury due to the alleged 

accident? 

III. Whether the claimant is entitled to get any compensation as prayed 

for and if so, from whom and to what extent?  

6. I have heard argument advanced by Learned Counsel of both sides. I 

have also perused the documents available in the record. 

 Issue No. 1and 2  

7. The claimant was examined in the case as CW-1 who deposed in his 

evidence that on 08-02-2016 while he was proceeding from Toubhanga market 

towards his house in his motor cycle bearing No. AS-12G/0329, he met with an 

accident near Dhalaibil Centre when maximo vehicle bearing No. AS-12AC/0341 

coming from opposite direction in a rash and negligent manner hit his motor 

cycle. As a result he sustained grievous injuries on his person including fracture 

of his left leg and head injury. 
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8. CW-1 has exhibited the following documents- 

 Ext. 1 Form 54.  

 Ext. 2 FIR  and Ejahar. 

 Ext. 3(1) and 3(2) are MVI reports. 

 Ext. 4 injury report.  

 Ext. 5(1) and 5(2) are seizure lists. 

 Ext. 6 to 10 are sketch map/charge sheet/D/L/R/C /prescriptions.  

 Ext. 11(1) to 11(9) are  prescriptions.  

 Ext. 12 discharge certificate. 

 Ext. 13(1)to 13(35) are prescriptions.  

 Ext. 14(1) to 14(17) are medical reports. 

 Ext. 15 and 16 are discharge certificate and prescriptions. 

 Ext. 17(1)to 17(92) are cash memo/vouchers etc. 

 Ext. 18(1) to 18(5) are land documents.  

9. In his cross-examination, CW-1 has replied that the accident occurred due 

to head on collision between his vehicle and the maximo vehicle bearing No. AS-

12AC/0341. As a truck was coming from opposite direction he could not notice 

the offending vehicle. The offending vehicle was coming behind the truck. The 

offending vehicle hit his motor cycle by overtaking the truck. In the accident, he 

got head injury and commuted fracture in his left leg.  

10. CW-2 is Sri Pankaj Borah, who deposed in his evidence that on 08-02-

2016 at about 12-15 P.M. he was proceeding from Tupia towards Dhalaibil 

Centre by riding his motor cycle. The claimant was also riding his motor cycle in 

a normal speed  and was  just  in front of him and when the claimant was about 

to reach Dhalaibil Centre on the highway  a maximo vehicle bearing No. AS-

12AC/0341 coming from the opposite direction in a rash and negligent manner 
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with excessive speed failed to control the vehicle in time and suddenly came to 

the wrong lane and hit the motor cycle of the claimant head on. As a result, the 

claimant fell down on the road and sustained grievous injuries on his person. 

Immediately after the accident he along with other local people took the claimant 

to North Jamuguri CHC, Dhalaibil.  

11. In his cross-examination, CW-2 has replied that the claimant is not his 

relative.  On the date accident he came to Taubhanga weekly market and the 

claimant met with an accident when he was returning to his house. He was about 

100 mtrs. away from the place of  accident. He saw a truck in the site of 

accident. The accident took place before the truck crossed.  He was not 

interrogated by police as regard to the accident.  

12. Ext. 1 is the accident information report from which it reveals that   an 

accident occurred on 08-02-2016 at about 12-15 P.M. between Dhalaibil to Tupia 

Centre NH-15 and the claimant Bodhan Hazarika was injured in the said accident. 

The vehicle bearing No. AS-12AC/0341 (maximo) was shown to be the offending 

vehicle. Ext. 2 is the Ejahar lodged by one Smti. Jyoti Devi alleging involvement 

of the vehicle bearing No. AS-12AC/0341 causing injury to her husband Bodhan 

Hazarika.  On the basis of the ejahar, one case was registered vide Jamuguri P.S. 

case No. 25/2016 u/s- 279/338 IPC. Ext. 3(1) is the MVI report of the motor 

cycle bearing No. AS-12G/0329 showing damage of front head light assembly. 

Ext. 3(2) is the MVI report of the vehicle bearing No. AS-12AC/0341 (maximo) 

which shows the following damages- 

1. Front show guard, LHS bent. 

2. Head light assembly, LHS broken. 

3. Front and  rear wind shield glass LHS back light assembly-broken 

Ext. 4 is the injury report of the claimant. Ext. 5(1) is the seizure list of seizing of 

the vehicle bearing No. AS-12AC/0341 and its documents. Ext. 5(2) is the seizure 

list of seizing of the motor cycle bearing No.AS-12G/0329 and its documents. Ext. 

6 is the sketch map. Ext. 7 is the charge sheet submitted against the driver of 

the vehicle bearing No. AS-12AC/0341 Sri Abani Hazarika.   
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13.    To determine the negligence, I am being guided by the judgment reported 

in 2009 ACJ 287, National Insurance Company Limited Vs. Pushpa Rana wherein  

it was held that in case the petitioner files the certified copy of the criminal 

record or the criminal record showing the completion of the investigation by the 

police or the issuance of charge sheet under section 279/304 A IPC or the 

certified copy of the FIR or in addition the recovery memo and the mechanical 

inspection report of the offending vehicle, these documents are sufficient proof 

to reach to the conclusion that the driver was negligent. 

14. In the case of Kaushnumma Begum and others v/s New India Assurance 

Company Limited, 2001 ACJ 421 SC, it was held that  the issue of wrongful act or 

omission on the part of driver of the motor vehicle involved in the accident has 

been left to a secondary importance and mere use or involvement of motor 

vehicle in causing bodily injuries or death to a human being or damage to 

property would made the petition maintainable under section 166 and 140of the 

Act. It is also settled law that the term rashness and negligence has to be 

construed lightly while making a decision on a petition for claim for the same as 

compared to the word rashness and negligence as finds mention in the Indian 

Penal Code. This is because the chapter in the Motor Vehicle Act dealing with 

compensation is a benevolent legislation and not a penal one.  

15. In view of the above, the claimant is able to prove that he has sustained 

injuries due to rash and negligent driving by the driver of the offending vehicle 

bearing No. AS-12AC/0341 (maximo). Hence, issue No. 1 and 2 are decided in 

favour of the claimant.  

 Issue No. 2  

16. It is an admitted fact that the offending vehicle was insured with Oriental 

Insurance Co. Ltd. vide policy No.321202/31/2016/3593 valid upto 29-10-2016. 

The accident occurred on 08-02-2016. It transpires that the accident occurred 

during the subsistence of the policy of the offending vehicle. So, O.P.No.3 i. e 

Oriental Insurance Co. Ltd. is liable to pay the compensation to the claimant. 

17. As per claim petition, after the accident the claimant was taken to 

Jamuguri CHC and after that he was shifted to EMM Hospital, Tezpur on the 

https://indiankanoon.org/doc/1270101/
https://indiankanoon.org/doc/409589/
https://indiankanoon.org/doc/136948773/
https://indiankanoon.org/doc/32775809/
https://indiankanoon.org/doc/1569253/
https://indiankanoon.org/doc/1569253/
https://indiankanoon.org/doc/785258/


 

Page 7 of 9 
 

same day. Thereafter he took treatment at Dispur Hospital, Guwahati. Ext. 10 is 

the prescription of Jamuguri CHC which shows that the claimant was treated at 

Jamuguri CHC on the date of accident i.e. on 08-02-2016 and he has been 

referred to TMCH. Ext. 11(1), 11(2) and 11(3) are the prescriptions of EMM 

Hospital, Tezpur which reveals that the claimant was admitted to the Hospital on 

the date of accident i.e. 08-02-2016. On examination doctor found head injury 

and compound fracture of left leg. Ext. 11(6) is the CT scan report of Aastha CT 

Scan Centre which shows small haemorrhagic contusions right temporal region. 

No significant mass effect or midline shaft. Fracture left zygomatic arch. Soft 

tissue injury. Ext. 11(7) is the Radiological report of the claimant which shows 

comminuted fracture upper end of tibia. Fracture upper end of fibula. Soft tissue 

swelling seen. Ext. 12 is discharge certificate of EMM Hospital, Tezpur which 

reveals that the claimant was admitted to EMM Hospital, Tezpur on 08-02-2016 

and discharged on the same day. Ext. 15 is the discharge certificate of Dispur 

Hospital, Guwahati which shows that the claimant was admitted to Dispur 

Hospital, Guwahati on 09-02-2016 and discharged on 17-02-2016. On 

examination doctor found comminuted fracture proximal tibia left with contusion 

injury head. Operation was done with close reduction and internal fixation/plate 

was inserted in the fractured area. After going through the medical report it can 

be said that the claimant sustained grievous injuries on his person due to the 

alleged accident.  

18. According to the claimant he is a cultivator and petty businessman. He 

has cultivable land and he used to do cultivation of paddy and other vegetables.  

He also engaged in selling vegetables in the market from which he earned Rs. 

20,000/- in a month. But no document is available in the record to prove income 

of the claimant. However, notional income of Rs. 5,000/- be considered as 

monthly income of the claimant. According to the claimant after the accident he 

is unable to do any work for which the claimant and his family members are 

facing acute financial hardship. From the medical documents it reveals that the 

claimant due to the alleged accident sustained fracture on his left leg. Operation 

was done including bone grafting. Though he was hospitalized for 10 days but 

considering the nature of injuries sustained by him the claimant had to require 

some more time to recover fully. After operation the claimant was also not in a 
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position to get back  his earlier work capacity immediately as before the accident, 

as such  it can be presumed that there was  loss of income  which may be for 

7/8 months and can be assessed as Rs.5,000/- X 8 = 40,000/-. The claimant has 

submitted medical documents along with vouchers/cash memos etc. amounting 

to Rs.1,24,757-. So, total pecuniary damage comes to Rs. 40,000/- + Rs. 

1,24,757-. = Rs.1,64,757/- 

19.     In regard to non pecuniary damage, the claimant has suffered definitely 

pain and agony at the age of 51 years due to the alleged accident. So, an 

amount of Rs.10,000/- is awarded for pain and agony and another amount of Rs. 

10,000/- is also awarded for loss of amenities and for other incidental expenses 

including conveyance, accommodation, diet  etc. another Rs. 10,000/-is awarded. 

20. Therefore, total compensation comes to Rs. 1,64,757/-+Rs.10,000/-+ 

Rs.10,000/-+ Rs. 10,000/- = Rs. 1,94,757/-( Rupees one lakh ninety four 

thousand seven hundred fifty seven)only.  

21. Hence, issue No. 3 is decided accordingly. 

    O R D E R   

    In the result, the claim petition is allowed, awarding Rs. 1,94,757/-( 

Rupees one lakh ninety four thousand seven hundred fifty seven)only 

with interest thereon @ 6 % per annum from the date of filing of the case   i.e. 

on 19-01.2017 till full and final realization. The O.P. No. 3 i.e. Oriental  Insurance 

Co. Ltd. is directed to make payment of the aforesaid amount within a period of 

30 (thirty) days from the date of receipt of order by way of account payee 

cheque in the name of the claimant Sri Bodhan Hazarika directly with an 

intimation to the Tribunal.     

   Given under my hand and seal on this 28th day of May, 2018. 

Dictated and corrected by me.  

            ( M. Nandi.) 
              Member,                        Member, 
Motor Accident Claims Tribunal,          Motor Accident Claims Tribunal, 
       Sonitpur, Tezpur.          Sonitpur, Tezpur. 
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                        A N N E X U R E 
 
1.Witness of the Claimant: 
 

(i) Sri Bodhan Hazarika. 
(ii) Sri Pankaj Borah.  

 
2. Witness of the Defence: 
 

Nil 
 

3.Claimant’s Exhibits: 
 

Ext. 1 Form 54.  

 Ext. 2 FIR  and Ejahar. 

 Ext. 3(1) and 3(2) are MVI reports. 

 Ext. 4 injury report.  

 Ext. 5(1) and 5(2) are seizure lists. 

 Ext. 6 to 10 are sketch map/charge sheet/D/L/R/C /prescriptions.  

 Ext. 11(1) to 11(9) are  prescriptions.  

 Ext. 12 discharge certificate. 

 Ext. 13(1)to 13(35) are prescriptions.  

 Ext. 14(1) to 14(17) are medical reports. 

 Ext. 15 and 16 are discharge certificate and prescriptions. 

 Ext. 17(1)to 17(92) are cash memo/vouchers etc. 

 Ext. 18(1) to 18(5) are land documents.  

4.Exhibits of the defence. 
 
           Nil 
 

(M. Nandi.) 
          Member 
          MACT, Sonitpur, Tezpur. 


